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STATEMENT OF THE CASE 

The appellants were plaintiffs below. 

On 'April 2nd, 1914, plaintiffs, residents of the State 
of Maryland, filed a Bill of Complaint in the Supreme 
Court of the District of Columbia, in which they sought 
to set aside a conveyance from Duckett and Duckett, 
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defendant trustees, to defendant Lacey. The property 
in question was sold under a Deed of Trust. The Bill of 
Complaint charges the defendants with fraud and col¬ 
lusion and it further charges that defendant trustees sold 
for an inadequate consideration. An accounting is asked. 

I pon filing an affidavit of poverty, plaintiffs were, by 

order of the Court, permitted to institute suit in forma 
pauperis. 

On September 24, 1914, the defendants, appellees, un¬ 
der a provision of Section 175, of the Code of Law of 
the District of Columbia, tiled a motion to require plain¬ 
tiffs, as non-residents, to furnish security for costs. Coun¬ 
sel for plaintiffs contended that said provision did not 

apply when plaintiffs had instituted suit in forma pau¬ 
peris. 

On September 28, 1914, the presiding justice signed an 
order requiring plaintiffs to furnish security for costs. 

On October 6, 1914, plaintiffs tiled a motion to set 
aside said order of September 28, 1914, requiring plain¬ 
tiffs to furnish security for costs, as aforesaid, and to 
grant a re-hearing on aforesaid motion of defendants. 

I he grounds for this motion were that the plaintiffs, 
subsequent to the entering of said order had discovered 
an amendment to the United States Statutes at large 
which they lielieved superseded said provision of the 
Code. 

1 he presiding justice over-ruled this motion on the 
24th day of October, A. D. 1914, and entered an order, 
requiring the plaintiffs to comply with said order of 
September 28. 1914. 
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This appeal is taken from the order of September 28th, 
requiring plaintiffs to furnish security for costs, as afore¬ 
said. 

ASSIGNMENTS OF ERROR. 

The errors assigned upon this appeal are, briefly stated, 
as follows: 

The lower court erred in allowing defendants mo¬ 
tion to require plaintiffs, as non-residents, to furnish 
security for costs; in not over-ruling defendants motion; 
in requiring plaintiffs to furnish security for costs by 
the order of September 28th, 1914. 

The lower court erred in over-ruling plaintiffs mo¬ 
tion to set aside said order of September 28th, and to 
grant a re-hearing upon defendants motion; in not al¬ 
lowing said motion of plaintiffs; in requiring plaintiffs 
to comply with order of September 28th. 

The precise question presented to this Honorable 
Court for decision under the above assignment of errors, 
is, whether or not a non-resident plaintiff, instituting suit 
in the Supreme Court of the District of Columbia, in 
forma pauperis, may be required “To give security for 
all costs and charges that may be adjudged against him 
upon the final disposition of the cause,” according to Sec¬ 
tion 175 of the Code of Law of the District of Colum¬ 
bia. 

The appellants contend that said provision in Section 
175 of the Code does not apply when plaintiffs have 
instituted suit in forma pauperis. 
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The obvious intention of this provision is to render 
it convenient to collect costs, finally adjudged against 
such non-resident plaintiffs in the ordinary class of cases. 
In cases where plaintiffs have instituted suit in forma 
pauperis, it is to be expected that they cannot pay costs, 
if any, finally adjudged against them. The purpose of 
a legislative act, similar to Sec. 176 of the Code, author¬ 
izing poor persons to sue in forma pauperis, is to open 
the doors of the court to litigants who are unable to pay 
the costs of litigation. To require these poor plaintiffs 
to furnish security for costs virtually closes the doors 
of the court against them. No partnership, corporation, 
or individual would become the surety of paupers. In 
other words, it would be impossible for them to comply 
with that provision of the Code. In the case at bar the 
effect of the order of September 28th, requiring plain¬ 
tiffs to furnish security is to absolutely defeat the redress 
sought. 

AMENDMENT TO U. S. STATUTES AT LARGE 
APPLICABLE TO THE DISTRICT OF 

COLUMBIA. 

If, however, the court should be of the opinion that 
said order was proper under said provision of the Code, 
then the Court is asked to decide whether or not the Act 
of Congress, approved June 25, 1910, amending Section 
1, Chapter 209, of the United States Statutes at large, 
supersedes said provision in Section 175 of the Code of 
Law of the District of Columbia; and whether or not, 
under the provision of said amendment, plaintiffs are 
vested with the right to prosecute their case in the Su¬ 
preme Court of the District of Columbia, upon proper 
affidavit of poverty, without prepaying costs or giving 
security therefor. 
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The attention of the Court is invited to this amend¬ 
ment in Volume 36. Part 1, Chapter 435, Page 866, 
U. S. Statutes at large. The provision in this amendment 
is, briefly stated, as follows: Any citizen of the United 
States entitled to commence or defend any suit or action, 
civil or criminal, in any court of the United States, may 
commence, prosecute or defend such suit or action to 
conclusion without being required to prepay fees or 
costs or to give security therefor. 

Heretofore, in deciding apparent conflicts between the 
Code of Law of the District of Columbia and the United 
States Statutes at large, this Honorable Court has been 
guided by the intent of Congress. On this point, the 
attention of the Court is invited to the case of Johnson 
vs. The United States, 38 D. C. Appeals, page 347. In 
this case, the question was whether or not the Federal 
Penal Code superseded the Code of Law of the District 
of Columbia insofar as to allow the jury to qualify a 
verdict of murder in the first degree by adding thereto: 
‘'Without capital punishment.” 

While the decision of this Honorable Court in that 
particular case was that the Code was not superseded, 
the Court clearly enunciated the doctrine that the intent 
of Congress is the real criterion by which similar appar¬ 
ent conflits must be decided. 


The amendment in question is sufficiently broad to 
bring the case at bar within its provision. It reads: “Any 
citizen of the United States entitled to commence or de¬ 
fend any suit or action, civil or criminal, in any Coin t 
of the United States, may,” etc. The Supreme Court 
of the District of Columbia is especially constituted a 
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United States Court. In this amendment, Congress 
makes no exception of non-residents of the District of 
Columbia who institute suit as poor persons in said 
Court. The wording of said amendment clearly indicates 
the intent of Congress that it should apply in the District 
of Columbia. Under its provisions, therefore, the plain¬ 
tiffs were entitled to institute suit in the Supreme Court 
of the District of Columbia, without prepaying costs or 
giving security therefor. 

Appellants submit that said order of September 28th, 
requiring appellants, as non-resident plaintiffs below, to 
furnish security for costs, deprived them of Due Pro¬ 
cess of Law. 

It is respectfully submitted that said order was an 
error and that the same should be reversed by this Hon¬ 
orable Court. 

M. S. Farmer, Jr., 
Attorney for Appellants. 
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